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LEGAL MEMORADUM
In Matter of RES 2018-061: A Resolution Approving the Calvary Chapel Castle Rock Site Development

Plan [located at the northwest corner of 5th Street and Woodlands Boulevard]

Summary of Ordinances Violated

SDP violates Ordinance 2017-018 by reducing the amount of landscape and buffer requirements.

The SDP diminishes the property value of the land and buildings belonging to citizens of Castle Rock
in violation of the Comprehensive Plan and Municipal Code chapter 17.10 General Design Principles,
section 17.10.20 (J).

The SDP violates the Municipal Code by adding traffic congestion to a neighborhood street that is
already overburdened by school traffic and thus violates 17.10.020 (K) and the Comprehensive Plan.

The SDP does not Adequately Address Drainage Issues and the Impact of Underground Streams on
Public and Private Property.

The SDP violates the Municipal Code and the Comprehensive Plan by not following the topography
when grading a property on a slope.

The SDP violates ordinances and the Comprehensive Plan which require following the Design Plan as it
relates to the Gateway Provisions found on your website found at

The SDP violates provisions related to Wildlife.

The Lack of Compliance with Applicable Laws discriminates Against the Residents; and the Lack of
Timely Information and Time for Meaningful Input and Rebuttal Violates Citizens Due Process Rights

Leal Analysis

1. SDP violates Ordinance 2017-018 by reducing the amount of landscape and buffer requirements.

The Ordinance approved by you in June 2017, requires landscape and buffer area to be 43% of the
property. The buffer is supposed to be a minimum of 30 feet. However, the buffer is 24 feet along the
residential area to the south, reducing the southern buffer by 20%. Buffers to the west along another
residential property line is approximately 27 ft, reducing the buffer here by 10%. There is no longer the
required 43% landscape and buffer area.

I nterface regulation 17.50.040 requires a 30 ft. buffer and states that buffers must be kept free of
structures. There is a statement that retaining walls are allowed in the Interface code provisions.
However, retaining walls and structures are not defined in this chapter (chapter 50) although there is a
definition section in the Interface provisions. Section 17.50.020 defines some specialized terms that are
not used in other chapters. Structure is only defined in 17.14, which states that the definitions in this
section apply to all of Title 17. Section 17.14 defines structure as "anything erected which requires a
location on the ground or is attached to something having a location on the ground... retaining walls less
than 48-inches in height will not be considered a structure for the purposes of enforcing setback

requirements." This implies that retaining walls over 48 inches would not be allowed in the setback or
buffer. Setback is also defined in 17.14. "Setback means the minimum required distance between a



building or other structure and a property line. Retaining walls less than 48-inches in height will not be
considered a structure for the purposes of enforcing setback requirements".

The interface regulation's purpose (17.50.010) is to protect established residential areas from any
negative impacts of new nonresidential uses. 17.01.020 requires a more restrictive reading of any
ordinance when there is conflict between provisions. Town staff has stated in writing that they are
limited to following ONLY the Interface provisions and that the other provisions don't apply. If you
follow the staff's logic, any size retaining wall can go anywhere inside the 30 ft. buffer, even only one
foot or inches away from a resident's property line practically negating the requirement of a 30 ft.
buffer.

The Current and Proposed SDP measures from the parking lot on top of the retaining wall, not the
structure that holds up the parking lot and building. Current and Proposed SDP under "Site Development
Plan General Notes", #12, states:

"Retaining walls, sections of retaining walls 4-feet in height or higher or tiered walls must be
designed by a structural engineer licensed in the state of Colorado and must receive a building
permit from the Town of Castle Rock prior to the issuance of the public works permit."

This note supports and is consistent with the definitions above that any retaining wall over 4 ft. in height
is a structure as it requires a building permit.

2. The SDP diminishes the property value of the land and buildings belonging to citizens of Castle Rock
in violation of the Comprehensive Plan and Municipal Code chapter 17.10 General Design Principles,
section 17.10.20 (J).

The appraisal affidavit which was obtained by the affected residents at great effort and expense, states
in conclusion:

Based on our review it is our opinion that a diminution in market value to proximate properties
resulting from the currently proposed plan for the Calvary Chapel property is likely. This is also
supported by the claims of local Realtors who have also stated this opinion to Brown et al. This
is significant because Realtors are a source of local knowledge and market perceptions.

Two local real estate professionals have told one of the neighbors (the Browns) that the diminution in
value is likely to be 15-20%. The appraiser said they would only be able to give an exact amount after
the project is completed.

Reducing the value of property surrounding an infill development is a violation of the Municipal Code
and the Comprehensive Plan. Development is supposed to enhance the value, not diminish it.

17.10.010 -Applicability.

A. The general design principles set forth in this Chapter apply to the design and layout of PD
Plans, Site Development Plans, Subdivision Plats (see Title 16, CRMC), and Construction
Documents (see Title 15, CRMC~, as well as to the design and layout of individual lots, sites or
tracts.
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17.10.020 -Purpose and intent.

J. Conserve and enhance the value of land throughout the Town and the value of buildings and
improvements upon the land.

3. The SDP violates the Municipal Code by adding traffic congestion to a neighborhood street that is
already overburdened by school traffic and thus violates 17.10.020 (K) and the Comprehensive Plan.

The traffic report was not given to the Town Council prior to the June 2017 meeting that approved the
PD. Nor was the traffic report given to residents until it was requested by one neighbor in February
2018. None of the questions asked after neighbors had a chance to read the very complicated report
were addressed in any specific way at any meeting. The residents have continued to seek answers over a
long period of time. Residents were never asked to give input on the traffic although they actually have
a great deal of experience since they drive the affected streets every day. None of the neighborhood
meetings sought to understand traffic issues and observations from the people who actually live in the
neighborhood and drive the streets daily. The report, which never even mentions the impact on
neighbors, was approved without residents' input.

And yet the Code requires efficient circulation of traffic. The neighbors repeatedly have tried to be
heard. Today, when there is school traffic, the people along Canyon Drive can not get out of their
driveways. There will be congestion on the neighborhood streets due to large amounts of traffic
generated by the church as planned by the SDP. The parcel was previously zoned Rural Residential in the
County for fiive one-acre homes, so none of this type of project was ever anticipated. Indeed, they were
initially told it would be a small church. Most of the neighbors have been in their homes for over 20
years. This neighborhood cannot accommodate the huge amount of traffic generated by the SDP which
overbuilds on the land.

The Comprehensive Plan requires compatibility with existing neighborhoods and mitigation of noise and
traffic. But there have been no efforts to mitigate the traffic and the noise for this project.

17.10.020 -Purpose and intent.

K. Provide for the safe and efficient circulation of traffic throughout the Town, the mitigation of
congestion in the streets and highways and along pedestrian ways; and

2030 Comprehensive Plan:

Principle RG-5: Infill development that is sensitive to the scale and character of the surrounding
neighborhoods

RG-5.1: SCALE AND CHARACTER

I nfill development in new and existing neighborhoods shall ensure compatibility with the
surrounding neighborhoods, including the maintenance of the predominant existing setbacks
and the use of complimentary building materials, colors, and forms, while allowing flexibility for
innovative design solutions.



RG-5.2: BUFFERS AND MITIGATION MEASURES

Incorporate appropriate buffers or other mitigation measures such as, but not limited to,

landscape screening, fencing or walls between residential areas and other land use activities to
minimize noise, traffic or other conditions that may pose a nuisance or danger to residents.

4. The SDP Does not Adequately Address Drainage Issues and the Impact of Underground Streams on
Public and Private Property

There are huge concerns about drainage and flooding issues. The Town Water Department only recently
became aware of the underground streams by their own admission even though residents alerted the
Town staff to this issue two years ago. The underground streams originate beyond Founders and flow
downhill under the streets and under residents' properties on Canyon and Oakwood and beyond. These
underground streams change course unpredictably and have done so in the past, especially when there
is construction uphill from the residents.

There is no mention of drainage at all in Ordinance 2017-018. Nor was there a drainage report in any of
the exhibits. Neighbors weren't given any drainage reports until they requested them in February 2018.

Although the Water Department recently started trying to figure out ways to mitigate the impact of
these underground streams, the solution of a concrete pond that will hold water at all times causes
other major problems, such as mosquitoes and vermin. The engineer admitted that they could only try
to fix the problem, but there are no guarantees that anything will fix the potential for flooding and
damage to homes and streets. These natural drainage ways will be disturbed by the huge amount of
digging and construction needed to overbuild this lot according to the SDP in violation of 17.30.030
(A)(4).

Chapter 17.10 -Land Development -General Design Principles

17.10.010 -Applicability.

A. The general design principles set forth in this Chapter apply to the design and layout of PD
Plans, Site Development Plans, Subdivision Plats (see Title 16, CRMC), and Construction

Documents (see Title 15, CRMC), as well as to the design and layout of individual lots, sites or

tracts.

17.10.020 -Purpose and intent.

This Chapter is intended to ensure that the development of land is done in such a manner as to:

A. Protect and provide for the public health, safety and general welfare of the Town;

17.10.030 -Land suitability.

A. Terrain, vegetation, unique site feature preservation.

0



4. Significant natural drainage ways shall not be disturbed or re-routed except where of general
benefit to the overall development.

5. The SDP violates the Municipal Code and the Comprehensive Plan by not following the topography
when grading a property on a slope

The SDP does not follow the requirement that grading should be shaped to complement the natural land
forms rather than shaping the slope to accommodate structures, roads, and lots. The proof that the
grading does not follow the terrain is the fact that Calvary has to build a 15 foot wall plus a 3 %z foot
fence plus junipers, that could be of a height of 6 feet or more on the western end to be able to put in a
parking lot. The SDP moves dirt from the top and puts it at the bottom for their ease at the detriment of
neighbors adjacent to that tall wall. The wall also blocks the views of several of the neighbors. The
current elevation at the high point is 6410 and the lowest elevation is 6336 between the east end and
the end of the retaining wall (74 ft.) The SDP shows a high point of 6385 and the low point is 6365 or
20ft for this same area. The slope will be reduced from 9.42 % to about 3%, a terrain removal of more
than 68%. When a lot is cut off and reduced by 54 ft. and 68 % of the terrain is removed, then it is not
following the terrain as required by law.

Chapter 17.10 -Land Development -General Design Principles

17.10.010 -Applicability.

A. The general design principles set forth in this Chapter apply to the design and layout of PD
Plans, Site Development Plans, Subdivision Plats (see Title 16, CRMC), and Construction
Documents (see Title 15, CRMC), as well as to the design and layout of individual lots, sites or
tracts.

17.10.030 -Land suitability.

A. Terrain, vegetation, unique site feature preservation.

1. In the site planning and layout of any development, consideration shall be given to the
relationship of roads, lots and buildings to existing slopes, grades, natural vegetation and
drainage ways. All structures and roadways shall achieve a fit with the landscape that is not
unduly intrusive.

3. Unique site features, which would add value to a subdivision or site development or to the
Town, such as topographic or rock formations, trees or brush stands, historic sites or areas and
similar irreplaceable features, shall receive special consideration in any project design, site
planning or development proposal. Such features shall be left undisturbed and preserved in the
subdivision or site design to the greatest extent practicable.

B. Grading should be shaped to complement the natural land forms rather than shaping the
slope to accommodate structures, roads, and lots. Lots and structures in sloping areas should be
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designed to conform to the slope by means of stepped foundations or similar methods that will
keep grading and site preparation to a minimum.

6. The SDP violates ordinances and the Comprehensive Plan which require following the Design Plan
as it relates to the Gateway Provisions found on your website found at

Page 93 of the Design Plan explains the meaning and importance of the Gateway:

Gateways can be defined as entrances that define the Town's and a district's boundaries. Just
as your home or business should have an identifiable entrance so do our communities. We
should not ignore or neglect what is likely to be the first impression of our visitors and
customers. Through proper design, the entrances or gateway treatments should provide a
strong sense of identity and arrival to the Town.

The 2030 Comprehensive Plan states on pages 16-18:

About the 2030 update In March 1999, Town Council appointed a Vision Committee of
residents, business owners and community participants to create the Town's Vision for 2020
and beyond. With assistance from the Community Development Department and an
independent planning consultant, the Vision Committee solicited broad input on the Town's
future through an extensive public participation program. The result of this effort, "Our Legacy,
Our Future: Vision 2020," has served as the Town's collective concept of what it wants to
become in the future. It declares Castle Rock's common goals, which guide Town decisions,
unite the community with a common purpose and motivate residents and leaders to meet the
Vision's goals.

Public input and community surveys confirm the Vision 2020 and existing Comprehensive Master
Plan goals and themes remain viable and should be carried forward with minor adjustments. .....

The 2030 Plan supports the premise that the Gateways are still viable as in the Town's Design
Guidelines. The portion of Fifth St in question is still a gateway according to the above. There is nothing
to say that it is NOT still a Gateway. The map on page 95 shows that this parcel is in the Gateway,
especially the western end.

And Gateways have certain requirements (From p. 94 of the Town's Design Guidelines), which the SDP
does not follow by adding a huge retaining wall at the lower (western) end of the property:

• Gateways should establish and present a positive and identifiable image of Castle Rock;

• The existing scenic quality should be protected;

The visual appearance of key thoroughfares and highways should be improved;

• An identifiable image for the Town based on cultural history, natural characteristics and
characteristic design elements should be established;



Applicable Ordinances:

17.10.010 -Applicability.

A. The general design principles set forth in this Chapter apply to the design and layout of PD
Plans, Site Development Plans, Subdivision Plats (see Title 16, CRMC~, and Construction
Documents (see Title 15, CRMC), as well as to the design and layout of individual lots, sites or
tracts.

7.10.020 -Purpose and intent.

This Chapter is intended to ensure that the development of land is done in such a manner as to:

.....B. Promote orderly growth and provide for the harmonious development of the Town in
accordance with the Comprehensive Plan; .....

F. Preserve and enhance the natural beauty and topography of the Town and ensure
appropriate development with regard to such natural features; .....

7. The SDP violates provisions related to Wildlife

The SDP does not take into account the impact on wildlife as required by the Municipal Code. The Code
in 17.10.030 states that wildlife must be considered. Only in sensitive land is it necessary to contact the
Colorado Department of Wildlife. The Town did refer it to the Department of Wildlife, but when they
heard nothing back, they closed that inquiry without making their own. The neighbors tried to bring to
the Town staff their concerns over wildlife, but it fell on deaf ears. One neighbor called the Colorado
Department of Wildlife and was told they don't look at parcels this small. They agreed to go by, but
nothing of substance was told to the neighbor. They clearly weren't interested.

The Town has a duty to investigate the wildlife issues and not just merely refer it to a body that isn't
interested. The Town failed in this duty.

Chapter 17.10 -Land Development -General Design Principles

17.10.010 -Applicability.

A. The general design principles set forth in this Chapter apply to the design and layout ofi PD
Plans, Site Development Plans, Subdivision Plats (see Title 16, CRMC), and Construction
Documents (see Title 15, CRMC), as well as to the design and layout of individual lots, sites or
tracts.17.10.030 -Land suitability.

A. Terrain, vegetation, unique site feature preservation.

6. Consideration shall be given to wildlife impacts in the layout of open space areas within the
development. All development proposals involving sensitive lands should be referred to the
State Division of Wildlife for information and comment on animal habitat preservation. Where
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designated threatened or endangered species are present, the developer must conform to all
applicable state and federal restrictions and permitting requirements.

8. The Lack of Compliance with Applicable Laws discriminates Against the Residents; and the Lack of
Timely Information and Time for Meaningful Input and Rebuttal Violates Citizens Due Process Rights

When laws, whose plain meaning are applied inconsistently in favor of developers, it discriminates
against citizens. The arbitrary and capricious application of laws violates the due process rights of
residents as guaranteed by the United States Constitution because it results in a partial taking of their
property. Residents are not permitted time to rebut the Town staff and the developers at town public
meetings, although the staff and developers are granted unlimited presentation time and unlimited
rebuttal time. Citizens are only permitted four minutes to present and no time for rebuttal. Citizens are
not given documents in a timely manner in order to fully understand what the Town plans to impose on
them.

('nn~lucinn_

For the above reasons, Counsel should deny RES 2018-061 A Resolution Approving the Calvary Chapel
Castle Rock Site Development Plan [located at the northwest corner of 5th Street and Woodlands
Boulevard).


