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TOWN OF CASTLE ROCK
EQUIPMENT AND GOODS PURCHASE AGREEMENT
(2023 Ice Slicer Purchase)

DATE: June 6th, 2023

PARTIES: TOWN OF CASTLE ROCK, a Colorado municipal corporation, 100 N. Wilcox
Street, Castle Rock, Colorado 80104 (“Town™).

ENVIROTECH SERVICES, INC., a Colorado corporation, 910 54" Avenue, Suite
230, Greeley, Colorado 80634 (“Contractor”).

RECITALS:

L The Town may authorize a Sole Source purchase if: (1) the product or service has been
formally awarded to a vendor by the State of Colorado, MAPO, or other cooperative purchasing group
and the product meets the needs of the Town; (2) the product or service is of a unique nature, or allows
for standardization with existing equipment and will provide exceptional value to the Town; or (3) the
Town currently has a contract in place with a vendor for like products or services.

IL The Town engaged Contractor pursuant to its Sole Source policy.
TERMS:
1. Scope of Services. Contractor shall provide all of the equipment, goods and materials

as set forth on Exhibit 1 (“Goods™). Contractor shall provide the Goods consistent with standards and
practices of the profession.

2. Total Obligation. The Town’s total obligation to Contractor under this Agreement for
the Goods shall not exceed $374,100.00, unless authorized in writing by the Town.

3. Payment. Contractor shall invoice Town upon delivery of the Goods. The Town may
withhold payment in whole, or in part for the Goods found by the Town to be defective, untimely,
unsatisfactory, or otherwise not conforming to this Agreement, not in conformance with all applicable
federal, state, and local laws, ordinances, rules and regulations, or if Contractor is in default of the
Inspection and Warranty Section, below. The Town shall remit payment, whether in whole or in part
within fifteen (15) days of receipt of such invoice.

4. Completion. Contractor understands time is of the essence in this Agreement.
Contractor shall deliver the Goods no later than July 31, 2023. Contractor shall devote adequate
resources to assure timely delivery of the Goods in accordance with the standards specified in this
Agreement. Contractor shall use a standard of care, skill and diligence ordinarily used by reputable
professionals performing under circumstances similar to those required by this Agreement.

Town shall have the right to terminate this Agreement at any time with 10 days written notice
to Contractor. The Town’s only obligation in the event of termination shall be payment of fees and
expenses incurred up to and including the effective date of termination. The continuance of this
Agreement is contingent upon the appropriation of funds to fulfill the requirements of the Agreement
by the Town. If the Town fails to appropriate sufficient monies to provide for the continuance of the
Agreement, the Agreement shall terminate on the final day preceding the date of the beginning of the
first fiscal year for which funds are not appropriated. The Town’s only obligation in the event of
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termination shall be payment of fees and expenses incurred up to and including the effective date of
termination.

5. Inspection and Warranty. Town reserves the right to inspect the Goods provided
under this Agreement at all reasonable times and places during the term of this Agreement.

Alternatively, the Town may refuse the Goods and cancel all or any part of this Agreement if Contractor
fails to deliver all or any part of the Goods in accordance with the terms and conditions of this
Agreement. Failure by the Town to inspect and test the Goods shall not relieve Contractor of such
responsibility. Any acceptance by the Town shall not be deemed a waiver or settlement of any defect
or nonconformity in such Goods. If Town elects to accept nonconforming or defective Goods, Town,

in addition to its other remedies, shall be entitled to deduct a reasonable amount from the price thereof
to compensate Town for the nonconformity or defect.

Contractor expressly warrants that all materials, goods and/or equipment furnished under this
Agreement shall be free from defects in materials or workmanship, are installed properly and in
accordance with the manufacturer recommendations or other industry standards, and will function in a
failure-free manner for a period of one (1) year from the date of delivery or installation. Contractor,
shall, at its option, repair or replace any material and/or equipment that fail to satisfy this warranty
during the warranty period. Additionally, Contractor agrees to assign to the Town all written
manufacturer warranties relating to the supplies and to deliver such written warranties to the Town,

6. Risk of Loss. With respect to any goods or equipment provided under this Agreement,
risk of loss shall not pass to the Town until such equipment has been received and accepted by the
Town, pursuant to the Inspection and Warrant Section herein, above, at the destination specified by the
Town. Contractor assumes full responsibility for packing, crating, marking, transporting, and liability

for loss or damage in transit, notwithstanding any agreement by the Town to pay freight, express or
other transportation charges.

7. Annual Appropriation. The continuance of this Agreement is contingent upon the
appropriation of funds to fulfill the requirements of the Agreement by the Town. If the Town fails to
appropriate sufficient monies to provide for the continuance of the Agreement, the Agreement shall
terminate on the final day preceding the date of the beginning of the first fiscal year for which funds
are not appropriated. The Town’s only obligation in the event of termination shall be payment of fees
and expenses incurred up to and including the effective date of termination.

8. Assignment. This Agreement shall not be assigned by Contractor without the written
consent of the Town.

9. Notice. Any notice required or permitted by this Agreement shall be in writing and
shall be deemed to have been sufficiently given for all purposes if sent by certified mail or registered
mail, postage and fees prepaid, addressed to the party to whom such notice is to be given at the address
set forth on the first page of this Agreement, or at such other address as has been previously furnished

in writing to the other party or parties. Such notice shall be deemed given when deposited in the United
States mail.

10. Colorado Governmental Immunity Act. The parties understand and agree that the
Town is relying on, and does not waive or intend to waive by any provision of this contract, the
monetary limitations or any other rights, immunities, and protections provided by the Colorado
Governmental Immunity Act, §24-10-101, ef seq., C.R.S., as from time to time amended, or otherwise
available to Town, its officers, or its employees.
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11. Indemnification. Contractor expressly agrees to defend, indemnify and hold harmless
Town or any of its agents, officers or employees from any and all claims, damages, liability, or court
awards including attorney’s fees that are or may be awarded as a result of any loss, injury or damage
sustained or claimed to have been sustained by anyone, including, but not limited to, any person, firm,
partnership, or corporation, to the extent caused by the negligent acts, errors or omissions of Contractor
or any of their employees or agents in performing Services pursuant to this Agreement. In the event
that any such suit or action is brought against Town, Town will give notice within ten (10) days thereof

to Contractor. These defense and indemnification obligations shall survive the expiration or termination
of this Agreement.

12, Delays. Any delays in or failure of performance by any party of the obligations under
this Agreement shall be excused if such delays or failure are a result of acts of God, fires, floods, strikes,
labor disputes, accidents, regulations or orders of civil or military authorities, shortages of labor or
materials, or other causes, similar or dissimilar, which are beyond the control of such party.

13. Additional Documents & Entire Agreement. The parties agree to execute any
additional documents or take any additional action that is necessary to carry out this Agreement.
Further, this Agreement represents the entire agreement between the parties and there are no oral or
collateral agreements or understandings. This Agreement may be amended only by an instrument in
writing signed by the parties. If any other provision of this Agreement is held invalid or unenforceable,
no other provision shall be affected by such holding, and all of the remaining provisions of this
Agreement shall continue in full force and effect.

14, Time of the Essence. Ifany payment or any other condition, obligation, or duty is not
timely made, tendered or performed by either party, then this Agreement, at the option of the party who
is not in default, may be terminated by the non-defaulting party, in which case, the non-defaulting party
may recover such damages as may be proper.

15. Default and Remedies. In the event either party should default in performance of its
obligations under this agreement, and such default shall remain uncured for more than ten (10) days
after notice of default is given to the defaulting party, the non-defaulting party shall be entitled to pursue
any and all legal remedies and recover its reasonable attorney’s fees and costs in such legal action. In
addition, no party will be entitled to lost profits, economic damages, or actual, direct, incidental,
consequential, punitive or exemplary damages in the event of a default.

16. Waiver. A waiver by any party to this Agreement of the breach of any term or

provision of this Agreement shall not operate or be construed as a waiver of any subsequent breach by
either party.

17. Venue, Choice of Law and Disputes. Venue for all legal actions shall lie in the
District Court in and for the County of Douglas, State of Colorado, and shall be governed by the laws

of the State of Colorado as well as the Charter and Municipal Code, rules, regulations, Executive
Orders, and fiscal rules of the Town.

18. Americans with Disabilities Act. Contractor agrees to ensure that any deliverables,
work, services, or equipment developed, designed, constructed or produced pursuant to this Agreement,
to include website design services, will comply with all requirements of Title 1T of the Americans with
Disabilities Act and, where applicable, Section 504 of the Rehabilitation Act, the Architectural Barriers
Act, and the Colorado Anti-Discrimination Act. To the extent any deliverables, work, services, or
equipment developed, designed, constructed or produced pursuant to this Agreement fail to comply
with the requirements of this Section, Contractor shall indemnify the Town in accordance with the

Page 3 of 9



Towh OF
CON-2023-0409 ‘ CASTLE Rock

CoOLORADO

terms or this Agreement and, at the Town’s option, shall re-vise, re-construct, or similar, the non-
compliant deliverable, work, service, or equipment, or reimburse the Town for the cost associated with
bringing the non-compliance deliverable, work, service or equipment into compliance.

19. No Discrimination_in Employment. The Town is a governmental agency and,
therefore, in connection with the performance of Work or Services under this Agreement, Contractor
shall not refuse to hire, discharge, promote or demote, or to discriminate in matters of compensation
against any person otherwise qualified, solely because of race, color, religion, national origin, gender,
age, military status, sexual orientation, gender identity or gender expression, marital status, or physical
or mental disability, or any other protected class under Federal or State law; and Contractor shall insert
the foregoing provision in any subcontracts hereunder.

20. Advertising and Public Disclosure. Contractor shall not include any reference to this
Agreement or goods or services provided pursuant to this Agreement in any of Contractor’s advertising

or public relations materials without first obtaining the written approval of the Town. Nothing herein,
however, shall preclude the transmittal of any information to officials of the Town, including without
limitation, the Town Attorney, Town Manager, and the Town Council.

21, Ownership of Documents, Open Records, and Copyright. Any work product,

materials, and documents produced by the Contractor pursuant to this A greement shall become property
of the Town upon delivery and shall not be made subject to any copyright or made confidential or
protected in any manner unless authorized by the Town. Other materials, methodology and proprietary
work used or provided by the Contractor to the Town not specifically created and delivered pursuant to
the Services outlined in this Agreement may be protected by a copyright held by the Contractor and the
Contractor reserves all rights granted to it by any copyright. However, Contractor acknowledges and
understands that the Town is subject to the Colorado Open Records Act, C.R.S. § 24-72-201, et seq.
The Town shall not reproduce, sell, or otherwise make copies of any copyrighted, confidential or
protected material, subject to the following exceptions: (1) for exclusive use internally by Town staff
and/or employees; or (2) pursuant to a request under the Colorado Open Records Act, C.R.S, § 24-72-
201, et seq., to the extent that such statute applies; or (3) pursuant to law, regulation, or court order.
The Contractor waives any right to prevent its name from being used in connection with the Services.

Contractor warrants that all Services or Work performed under this Agreement shall comply
with all applicable patent, trademark and copyright laws, rules, regulations and codes of the United
States. Contractor shall not utilize any protected patent, trademark or copyright in performance of the
Work or Services unless Contractor has obtained proper permission and all licenses, releases and other
necessary documents. Contractor releases, defends, indemnifies and holds harmless the Town, its
officers, agents, and employees from any and all claims, damages, suits, costs, expenses, liabilities
actions or proceedings of any kind or nature whatsoever, of or by anyone whomsoever, in any way
resulting from, or arising out of, directly or indirectly, the performance of the Work or Services under
this Agreement which infringes upon any patent, trademark or copyright protected by law,

22. Authority. The individuals executing this Agreement represent that they are expressly
authorized to enter into this Agreement on behalf of the Town and the Contractor and bind their
respective entities. This Agreement is executed and made effective as provided above.

23. Independent Contractor. Contractor has completed the Affidavit of Independent
Contractor Status, attached as Exhibit 2, and submitted same at the time of execution of this Agreement.
In addition to the Affidavit, Contractor and the Town hereby represent that Contractor is an independent
contractor for all purposes hereunder. Contractor is not covered by any worker’s compensation
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insurance or any other insurance maintained by Town except as would apply to members of the general
public. Contractor shall not create any indebtedness on behalf of the Town.

24, No Third Party Beneficiaries. [t is expressly understood and agreed that enforcement
of the terms and conditions of this Agreement, and all rights of action relating to such enforcement,
shall be strictly reserved to Town and Contractor, and nothing contained in this Agreement shall give
or allow any such claim or right of action by any other third party on such Agreement. It is the express
intention of the parties that any person other than Town or Contractor receiving services or benefits
under this Agreement shall be deemed to be an incidental beneficiary only.

25. Counterparts & Flectronic Signatures. This Agreement may be executed in

counterparts, each of which shall be deemed an original, and all of which together shall be deemed to
constitute one and the same instrument. Each of the parties hereto shall be entitled to rely upon a
counterpart of the instrument executed by the other party and sent by electronic mail. Each party agrees
that this Agreement and any other documents to be delivered in connection herewith may be
electronically signed, and that any electronic signatures appearing on this Agreement or such other

documents are the same as handwritten signatures for the purposes of validity, enforceability, and
admissibility.

26. Licenses/Taxes. Contractor affirms it is licensed to do business in the State of
Colorado and is in good standing. Further, Consultant shall be solely responsible for paying all
applicable taxes associated with or rising out of this Agreement.

27. Confidentiality. Contractor agrees that it shall treat as confidential all information
provided by the Town regarding the Town’s business and operations. All confidential information
provided by the Town hereto shall be used by Consultant solely for the purposes of rendering services
or work pursuant to this Agreement and, except as may be required in carrying out the terms of this
Agreement, shall not be disclosed to any third party without the prior consent of the Town. The
foregoing shall not be applicable to any information that is publicly available when provided or which
thereafter becomes publicly available or which is required to be disclosed by any regulatory authority
in the lawful and appropriate exercise of its jurisdiction over a party, any auditor of the parties hereto,
by judicial or administrative process or otherwise by applicable law or regulation.

28. Priority of Provisions. In the event that any terms of this Agreement and any Exhibit,
attachment, or other referenced document are inconsistent, the following order of priority shall control:
(1) this Agreement; (2) Exhibit containing Certificate of Insurance; and (3) Scope of Services.

ATTACHED EXHIBITS:
EXHIBIT 1 - GOODS

EXHIBIT 2 - TOWN OF CASTLE ROCK AFFIDAVIT OF INDEPENDENT CONTRACTOR STATUS

REMAINDER OF PAGE INTENTIONALLY LEFT BLANK
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ATTEST:

Lisa Anderson, Town Clerk

Approved as to form:

Lena McClelland, Assistant Town Attorney
CONTRACTOR:

ENVIROTECH SERVICES, INC. By:

rd - 5
Its:L/ ﬁf"f"lfvf}f C/O”IV-N‘?A ?V&C'/
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TOWN OF CASTLE ROCK

Jason Gray, Mayor

Approved as to content:

David L. Corliss, Town Manager
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EXHIBIT 1

GOODS

Contractor shall provide 2900 tons of Ice Slicer.
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EXHIBIT 2

TOWN OF CASTLE ROCK
AFFIDAVIT OF INDEPENDENT CONTRACTOR STATUS

In accordance with Section 8-70-115, C.R.S., I certify the following;:

With respect to the Agreement, Envirotech Services, Inc. (“Entity”) represents and warrants

that it is the Entity’s express intention to be employed as an independent contractor of the Town
of Castle Rock (the “Town”) for purposes of performing the work or services which are the
subject of the Agreement, to include all employees and agents of the above-named entity. Entity

understands and confirm that the Town reasonably relied on this intention in entering into the
Agreement.

The Town does not require Entity work exclusively for the Town, except that Entity may
choose to work exclusively for the Town for a finite period of time specified in the document,

The Town does not establish a quality standard for the work or services performed pursuant to
the Agreement, except that the Town may provide plans and specifications regarding the work
but cannot oversee the actual work or provide instruction as to how the work is performed.

The Town does not pay a salary or hourly rate but rather a fixed o contract rate, as noted in
the terms and conditions of the Agreement, and any Exhibits made part of the Agreement.

The Town cannot terminate the work or services performed during the contract period unless
otherwise agreed to in the terms and conditions of the Agreement.

Entity is not provided with anything, if at all, more than minimal training from the Town.

The Town does not provide Entity with tools or benefits for the performance of the work or

services which are the subject of the Agreement, except materials and equipment may be
supplied.

The Town does not dictate the time of performance, except that a completion schedule and a
range of mutually agreeable work hours may be established in the Agreement.

The Town does not pay Entity personally but rather makes checks payable to the trade or
business name of the Entity, who is a party to the Agreement; and the Town does not combine

their business operations in any way with the entity’s business, but instead maintains such
operations as separate and distinct.

Entity understands that if a professional license to practice a particular occupation under the
laws of the State of Colorado requires the exercise of a supervisory function with regard to the

work of services performed under this Agreement, such supervisory role shall not affect the
independent contractor relationship with the Town.

ENTITY UNDERSTANDS THAT NEITHER ENTITY NOR ITS EMPLOYEES ARE
ENTITLED TO UNEMPLOYMENT INSURANCE BENEFITS OF THE TOWN.
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* ENTITY UNDERSTANDS THAT IT IS OBLIGATED TO PAY FEDERAL AND
STATE INCOME TAX ON MONEYS PAID PURSUANT TO THE AGREEMENT.

CONTRACTOR
ENVIROTECH SERVICES, INC.
By: A

Nfg(ffa 2. 1Tk

STATE OF COLORADO )
) ss.
COUNTY OF Neld )

The foregoing instrument as acknowledged before me this i_zﬂ\day of _Name.

» 2023

by Joel Funk as S&[&h% of the above-mentioned Contractor.

Witness my official hand and seal.

My commission expires: March 11, 2024

A\ A’O A
VERONICA MARIE LOPEZ Ny le |
NOTARY PUBLIC
STATE OF COLORADO

NOTARY ID 20204010188
MY COMMISSION EXPIRES MARCH 11, 2024
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