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TOWN OF CASTLE ROCK’'S AMENDED PRE-HEARING STATEMENT

The Town of Castle Rock (“Castle Rock”) submits this Amended Pre-Hearing Statement.

1. SPECIFIC STATEMENT OF FACTUAL AND LEGAL CLAIMS. Castle Rock’s factual and
legal claims follow.

A. Background. Castle Rock is located in Douglas County. Its service area is depicted
on the map in CR-2. Castle Rock currently serves approximately 74,000 customers with a current
demand of approximately 9,000 AF annually. Water used to meet that demand comes from several
water supply sources, including Denver Basin groundwater. Until very recently, Castle Rock met a
large percentage of that demand with groundwater. While Castle Rock is transitioning to renewable
water supplies, Castle Rock will continue to rely on this very valuable source and the reusable return
flows attributable to this source until exhausted. Therefore, revisions to the existing nontributary
groundwater rules may directly impact Castle Rock’s vested water rights. A list of Castle Rock’s
existing groundwater decrees is attached as CR-3, and a map of the overlying land is attached as
CR-4.

In general, Castle Rock supports the Staff's undated proposed rules (“Proposed Rules). However,
Castle Rock would like the Hearing Officer to consider the following issues.

B. Disputed Issues. Castle Rock does not support Proposed Rule 8 generally and
Proposed Rules 5.1.5., 8.1.1. and 8.1.1.3 specifically.



i. UTM Requirements in Permit Applications. Castle Rock believes requiring
only Universal Transverse Mercator (UTM) coordinates, but not Public Land Survey System (PLSS)
coordinates, is unduly burdensome to water users. PLSS information is utilized in every decree and
well permit throughout Colorado. It is the standard published in the Water Resumes. PLSS has been
and continues to be taught to engineers, geologists, and other professionals. “Lay” water users such
as farmers are more likely to be fluent in PLSS descriptors than UTM coordinates. PLSS is an
effective tool by which to quickly locate and, more importantly, visualize where a particular structure
is or will be located. UTM coordinates can be used in the permitting process, but the PLSS
descriptions down to the ¥ ¥4 section should also be required and not eliminated.

If Staff believes that PLSS descriptions lack precision or may shift over time, the PLSS descriptor
appearing on permit forms can be caveated with a “generally located.” The UTM coordinates can
be listed to supplement the information and allow for cataloging within the Division of Water
Resources (“Division”). Removing the need for a PLSS description will likely increase the time and
resources needed for review of and reference to structures moving forward.

. Total Allowed Withdrawal. Castle Rock has come to understand that Staff's
use of the proposed phrase “Total Allowed Withdrawal” is meant to promulgate a total volumetric
withdrawal limit based on a 100-year aquifer life, with automatic curtailment of any and all pumping
once that volumetric limit is reached. Castle Rock does not agree with the inclusion of the phrase
as it is not supported by the statutes or legislative history.

The original statute, Senate Bill (“S.B.”) 213, used the phrase “the minimum useful life of the aquifer
is 100 years....” As such, S.B. 213 did not support any curtailment after a 100-year time-step, and
groundwater adjudicated pursuant to S.B. 213 should not be curtailed.

S.B. 5 amended S.B. 213. S.B. 5, codified in C.R.S. 37-90-137(4)(b)(I), reads “[p]ermits issued
pursuant to this subsection (4) shall allow withdrawals on the basis of an aquifer life of one hundred
years.” While the statute removed the qualifying phrase “minimum useful life,” the General Assembly
did not substitute the word “minimum” with the word “maximum.” As such, the statute does not
mandate curtailment after withdrawal calculated on the 100-year time-step as proposed by the
Division, and groundwater adjudicated pursuant to S.B. 5 should not be curtailed.

The total volumetric limit the Division proposes is not consistent with the legislative intent borne out
in the legislative history of S.B. 213 or S.B. 5. The testimony in the legislative record shows that the
100-year time-step was intended to be a tool to determine annual amounts that could be withdrawn
without injury, but not necessarily an ultimate volumetric cap. An aquifer’s actual productive life is
not known today, and the testimony shows that it was not known in 1973 or 1985 when S.B. 213
and S.B. 5, respectively, were passed.

Neither S.B. 213 nor S.B. 5 grant the Division authority to curtail pumping once the annual or banked
volumetric withdrawals calculated on the 100-year time step and multiplied by 100 are achieved.
Instead, the Division is bound by the decrees adjudicating groundwater, including the decree-
specific retained jurisdiction provisions. To install a total volumetric limit and automatic curtailment
could have devastating economic, social, and other impacts on communities both along and beyond
the Front Range, who depend on non-tributary groundwater, even as they expend resources to
secure renewable surface rights within their portfolios.

iii. Decreed Groundwater. Castle Rock believes that Proposed Rule 8,
particularly subparts 8.1.1, 8.1.1.3, could be interpreted to deprive Castle Rock of its vested
groundwater rights under its decrees. Castle Rock owns numerous Water Court decrees for its



Denver Basin groundwater. Some of Castle Rock’s decrees were entered before 1985 and
specifically include the “minimum useful life” language. Others were entered after 1985.

Among other things, the decrees: determine the saturated thickness of the aquifer materials
underlying the land, subject to retained jurisdiction; determine the specific yield of the aquifer
underlying the land, subject to retained jurisdiction; determine the annual rate of withdrawal;
authorize well fields; and authorize banking. The terms and conditions contained in Castle Rock’s
decrees should control, and no reductions should be made pursuant to Proposed Rules 8.1.1 and
8.1.1.3. The Proposed Rule should be clarified to exempt decreed groundwater from the
determination process. Any changes to decreed terms must be made pursuant to the Court’s
retained jurisdiction, not as part of a permitting action.

iv. Triggers. If a water user has a decreed groundwater right, Castle Rock
believes the Proposed Rule should clarify what circumstances trigger a Proposed Rule 8
determination. Moreover, the following permitting actions specifically do not trigger a new
determination pursuant to Proposed Rule 8: adding a new well to an existing well field; re-permitting
a well in a well field to reflect a new or supplemental well field decree; replacing an existing well;
and adding supplemental wells. If any of these items trigger a reduction, then Castle Rock’s water
rights will be injured.

V. Reconsideration of Weighted Saturated Thickness or Water Level Data.
Castle Rock’s groundwater decrees determine the saturated thickness of the groundwater
underlying the overlying land, subject to the Court’s retained jurisdiction. If a water user has a
decreed groundwater right, Castle Rock believes the Proposed Rule should clarify that the State
Engineer will not reconsider the saturated thickness of aquifer materials or the water level data
based on new information.

Vi. Reconsideration of Specific Yield. Castle Rock’s groundwater decrees
determine the specific yield of the groundwater underlying the overlying land, subject to the Court’s
retained jurisdiction. If a water user has a decreed groundwater right, Castle Rock believes the
Proposed Rule should clarify that the State Engineer will not reconsider the specific yield of an
aquifer based on new information.

Vii. New Annual Rate of Withdrawal. Castle Rock’'s groundwater decrees
determine the annual average rate of withdraw. If a water user has a decreed groundwater right,
Castle Rock believes the Proposed Rule should clarify that the State Engineer will not reset the
average annual rate of withdrawal.

viii. Impact on Banking. Castle Rock’s groundwater decrees allow for banking.
If a water user has a decreed groundwater right, Castle Rock believes the Proposed Rule should
clarify that there is no impact on banking.

C. Proposed Revisions. Castle Rock proposes the following revisions to Staff's
Proposed Rules 8, 8.1.1., 8.1.1.3. and 14.

Proposed Rule 5.1.5. The location of the proposed well by (a) legal description identifying
the section, township, range, and prime meridian; and (b) the Global Positioning System
(GPS) location or Universal Transverse Mercator (UTM) coordinates of the proposed well,
together with the Public Land Survey System (PLSS) coordinates with specificity to the ¥4 Y
of a section;




Proposed Rule 8. Generally, the phrase “Total Allowed Withdrawal” should be stricken
throughout Rule 8 (and anywhere else in the Proposed Rules) and any phrase intended to
mean an ultimate volumetric limit should likewise be stricken. This will necessitate an edit
(or striking of) to the definition of “Total Withdrawal Amount” defined at 4.1.17.

For certain applications for a new well permit that require a determination of the Allowed
Annual Amount of Withdrawal, including [list types of applications for which new
determination necessary], then the Fotal Allowed \Withdrawal-and Allowed Annual Amount
of Withdrawal will be determined based on the following criteria:

if not determined by decree, and shall be subject to any decree’s retained jurisdiction to
determine if, after the annual withdrawals calculated on a 100-year life, the aquifer is still
productive and capable of being pumped without injury to other water users.

Proposed Rule 8.1.1. Fetal-Allewed Withdrawal reduction amounts are calculated for any
of the following that apply to the Overlying Land:

1. e Existing Exempt Wells

2. # Water Reserved for Approved Subdivisions

3. e Water Already Withdrawn by existing Non-Exempt Wells with Permits that will be
canceled during the determination process.

The reduction amounts will be calculated as described in paragraphs 8.1.1.1, 8.1.1.2, and/or
cylinders of appropriation of 8.1.1.3. Subparagraph 3 shall not be interpreted to reduce the
Fotal- Allowed Withdraw of groundwater guantified by a Water Court decree entered on or
before the date of the well permit application.

Proposed Rule 8.1.1.3. Water Already Withdrawn by Non-Exempt Well with Permits
that will be canceled during the determination process:

For groundwater that has not been guantified pursuant to a Water Court decree as specified
in Proposed Rule 8.1.1., the reduction amount will be computed as the amount of
groundwater already withdrawn from the aquifer beneath the Overlying Land by wells that
were permitted pursuant to section 37-90-137(4), C.R.S., for which the well owner states in
writing that the existing well(s) will no longer operate under the existing non-exempt well
permit(s), and a new 100 year allocation is being sought for the aquifer beneath the Overlying
Land.

For groundwater that has not been quantified pursuant to a Water Court decree as specified
in Proposed Rule 8.1.1., the amount of water already withdrawn will be computed as the total
metered amount pumped since initial pump installation, or if a meter has not always been
installed on the well, the amount of water already withdrawn will be computed as the Allowed
Annual Amount of Withdrawal times the number of years since the initial pump was installed.

Proposed Rule 14 Well Fields:

A Permittee having a Well Field may withdraw the Fetal-Allowed \Withdrawal-and-Allowed
Annual Amount of Withdrawal for the wells in the Well Field (determined pursuant to Rules
8 and 12) from any combination of the wells in the Well Field, unless such withdrawal would
conflict with the terms and conditions of an existing water court decree or well permit._An
application to the Water Court or a permit application to the State Engineer to create a Well




2.

Field shall not require a new determination pursuant to Proposed Rule 8 or a reduction
pursuant to Proposed Rule 8.1.1.3 of the Fetal Allowed Withdrawal orthe-Allowed Annual
Amount of Withdrawal for the Overlying Land included in the Well Field for which the Allowed
Annual Amount of Withdrawal has already been determined.

EXHIBITS. If Castle Rock participates in the hearing, Castle Rock may introduce the

following exhibits.

3.

CR — 1 Resume of Heather Justus, PG

CR — 2 Map of Castle Rock’s Location and service area

CR — 3 List of Castle Rock’s Denver Basin Groundwater Decrees and the Decrees
themselves as incorporated by reference

CR — 4 Map of Castle Rock’s Overlying Land of Denver Basin Groundwater

CR -5 Legislative History, including transcripts of hearings and reports and
recommendations from committees pertaining to 1973 S.B. 213 and 1985 S.B. 5

CR - 6 Statewide rules, dated 1986, and in current form of 2 CCR 402-7

Any exhibit introduced by other parties to the Rulemaking Hearing.

WITNESSES. If Castle Rock participates in the hearing, then the following people may testify

on behalf of Castle Rock:

A. Mark Marlowe, Professional Engineer, Town of Castle Rock, 175 Kellogg Court,
Castle Rock, CO 80109; Phone: 720-733-6000. Mr. Marlowe may testify about Castle Rock’s
position on Staff's Proposed Rules described in Section 1 above. Mr. Marlowe may also
testify as necessary for impeachment or rebuttal purposes.

B. Heather Justus, Professional Geologist, Town of Castle Rock, 175 Kellogg Court,
Castle Rock, CO 80109; Phone: 720-733-6000. Ms. Justus may testify about Castle Rock’s
position on Staff’'s Proposed Rules described in Section 1 above. Ms. Justus may also testify
as necessary for impeachment or rebuttal purposes.

C. Madoline Wallace-Gross, Castle Rock’s attorney, may explain Castle Rock’s
position on Staff’s Proposed Rules described in Section 1.

D. Anthony Basile, Castle Rock’s attorney, may explain Castle Rock’s position on
Staff's Proposed Rules described in Section 1.

E. Any witness endorsed by any other party.

F. Any witness needed for impeachment or rebuttal purposes.



4. SPECIFIC LANGUAGE PROPOSED. Castle Rock requests the Division consider the
comments and concerns set forth herein, including the specific language proposed, and provide
revisions for further review. Castle Rock reserves the right to make additional comments based
in revisions, discussions with the Division, any issues raised by other parties to this rulemaking,
and any issues raised by individuals or entities who may become parties to this rulemaking
through intervention.

5. WRITTEN TESTIMONY. Castle Rock may present written testimony by the February 22,
2021 deadline.

Respectfully submitted this 8" day of February, 2021.

LYONS GADI KAHN HALL

JEFFERSDWO 77«7% PC
\ A :

B P | /

MadolineWallace-Gross

mwg@lyonsgaddis.com

ATTORNEYS FOR TOWN OF CASTLE ROCK
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CERTIFICATE OF SERVICE

| hereby certify that on this 8" day of February, 2021, | served a true and correct copy of the
foregoing TOWN OF CASTLE ROCK’S PRE-HEARING STATEMENT, via email to the following:

Hearing Office Grantham
jody.grantham@state.co.us

For Staff of the State Engineer
marc.sarmiento@coag.gov
Christopher.stork@coag.gov

City of Greeley
Leah.Hubbard@greeleygov.com
adam.jokerst@greeleygov.com
jennifer.petrzelka@greeleygov.com
wberg@martinandwood.com
mjohnson@martinwood.com

Ralf Topper
ralf@centurylink.net

Southern Ute Indian Tribe
krall@southernute-nsn.gov
areeves@mbssllp.com
dmccarl@mbsslip.com

Staff Members for the State Engineer
tracy.kosloff@state.co.us
matt.sares@state.co.us
kevin.donegan@state.co.us

Stonegate Village Metropolitan District
SJeffers@lyonsgaddis.com
MMachado@Ilyonsgaddis.com

Parker Water and Sanitation District
bob@krassa.com

City of Aurora
jgodwin@auroragov.org

/s/ Jennifer Kaufman
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DEPARTMENT OF NATURAL RESOURCES
DIVISION OF WATER RESOURCES
RULES AND REGULATIONS APPLYING TO WELL PERMITS TO WITHDRAW

GROUNDWATER PURSUANT TO SECTION 37-90-137(4), C.R.S.
January 2021 Redline to Rules filed with Secretary of State

2 CCR 402-7

Rule 1. Title:

The title of these rules and regulations is “The Rules and Regulations Applying to Applications
for Well Permits to Withdraw Groundwater Pursuant to Section 37-90-137(4), C.R.S.” The short
title for these rules and regulations is the “Nontributary Groundwater Rules” and they may be
referred to herein collectively as the “Rules” or referred to individually as a “Rule.”

Rule 2. Authority:

These Rules are promulgated pursuant to the authority granted the State Engineer in sections
37-90-137(9)(a) and 37-80-102(1)(g), C.R.S. (206192020).

Rule 3. Scope and Purpose:

3.1 These Rules apply to the evaluation and processing of all well permit applications for the
withdrawal of groundwater from wells described in section 37-90-137(4), C.R.S., and to
replacement permits for wells described in Rule 13, below, granted or denied on or after
the effective date of these Rules.

3.2 The purpose of these Rules is to make the State Engineer's consideration of well permit
applications for the withdrawal of groundwater from wells described in section
37-90-137(4), C.R.S., more certain and expeditious by prescribing reasonable criteria
and procedures for the application for, and the evaluation, issuance, and
administration of, such well permits.

3.3 These Rules apply to all applications and permits for the withdrawal of groundwater from
wells described in section 37-90-137(4), C.R.S., regardless of the particular aquifer or
portion thereof from which the well produces. In addition, other rules of the State
Engineer may apply to applications for well permits in certain locations. Applicants for
well permits pursuant to these Rules may also request to extract artificially recharged
water pursuant to the Artificial Recharge Extraction Rules, 2 CCR 402-11. These Rules
do not apply to a permit sought pursuant to the provisions of section 37-90-137(7),

L All statute references in this document are to C.R.S. (2020) unless otherwise noted.
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3.4

3.5

C.R.S., to wells meeting the exemptions set forth in section 37-92-602, C.R.S., or to
Designated Groundwater as defined under section 37-90-103(6), C.R.S.

As to any application for a well permit to withdraw rentributary-Nontributary Groundwater
or nret-nentributary-greundwaterNot Nontributary Groundwater, which is the subject of an
existing water court decree, in the event of a conflict between the terms and conditions
specified in the decree and terms and conditions that would be required by these Rules,
then the water court decree will control. In accordance with section 37-90-137(4)(d),
C.R.S. “the annual amount of withdrawal allowed in any well permit issued under
subsection (4) shall be the same as the amount determined by court decree, if any, and
may, if so provided by any such decree, provide for the subsequent adjustment of such
amount to conform to the actual aquifer characteristics encountered upon drilling of the
well or test holes”.

These Rules and Requlations shall not be construed to establish the jurisdiction of either

the State of Colorado or the Southern Ute Indian Tribe over Nontributary Groundwater

within the boundaries of the Southern Ute Indian Reservation as recognized in Pub. L.

No. 98-290, § 3, 98 Stat. 201 (1984). 2 CCR 402-17, 8 17.3(F); 2 CCR 402-11, § 3.7.

Rule 4. Definitions:

4.1

The following definitions are applicable to these Nontributary Groundwater Rules:

4.1.1 “Additional Well” means a well permitted pursuant to section 37-90-137(10),
C.R.S., to be constructed on the Overlying Land. Additional Wells may pump in
combination with previously permitted or decreed wells such that the amount
pumped from the original well and any Additional Wells does not exceed the
amount of groundwater permitted to be withdrawn by the original well.

4.1.2 *“Allowed Annual Amount of Withdrawal” means the maximum amount of water in
acre-feet that a Permittee may withdraw from a well in a particular calendar year
pursuant to a permit issued under these Rules, as determined under Rule 8.2.

4.1.3 “Allowed Average Annual Amount of Withdrawal” means 1% of the Total Allowed
Withdrawal determined under Rule 8.1., or a lesser amount if requested by the
Applicant.

4.1.4 *Annual Appropriation,” is used in these Rules for the purpose of deriving a
Cylinder of Appropriation (as defined in Rule 4.1.7 and applied in Rule 8.3). It
means a decreed or permitted volume of water in acre-feet per year for a Pre-
213 Well. If both the decree and permit for a Pre-213 Well specify only a
pumping rate in gallons per minute or cubic feet per second, then the Annual
Appropriation will be calculated assuming that the well is operated at that
pumping rate continuously for a full year, unless the water court has determined
some other annual volumetric limitation or entitlement for the well, or unless a
valid statement of beneficial use specifies a lesser annual volumetric amount.
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4.1.6

4.1.7

4.1.8

4.1.9

“Applicant” means that person or entity who applies to the State Engineer for a
well permit pursuant to section 37-90-137(4), C.R.S.

“Contiguous Parcel” means that portion of the Overlying Land that is in contact
with itself so that no part is totally separated. For the purpose of Rule 11, two or
more parcels separated by a strip of land less than 150 feet wide owned by a
party other than the owner(s) of the Overlying Land for public and private
roadways, State and Federal highways, railroads, ditches, and utility structures
such as power lines are considered a Contiguous Parcel.

“Cylinder of Appropriation” means a hypothetical cylinder in a specific aquifer
centered around the location of a Pre-213 Well as applied in Rule 8.3, or
centered around a proposed well as applied in Rule 11.2. The Cylinder of
Appropriation contains a volume of water equal to one hundred times the Annual
Appropriation of Pre-213 Well or the Allowed Average Annual Amount of
Withdrawal of a proposed well. The radius of the Cylinder of Appropriation is
computed from the following formula:

Radius of Cylinder (ft.) =

acre yr

specific yield X saturated aquifer materials (ft) X m

2 —
43,560 <L> x withdrawal <M> x 100 (yr)

where: withdrawal means either the Annual Appropriation or Allowed
Average Annual Amount of Withdrawal, whichever is appropriate.

“Nontributary Groundwater” means that groundwater, located outside the
boundaries of any designated groundwater basins in existence on January 1,
1985, the withdrawal of which will not, within one hundred years of continuous
withdrawal, deplete the flow of a natural stream at an annual rate greater than
one-tenth of one percent of the annual rate of withdrawal. Full definition and
further context contained in section 37-90-103(10.5), C.R.S.

“Not- aNontributary Groundwater” means groundwater located within those
portions of the Dawson, Denver, Arapahoe, and Laramie-Fox Hills aquifers
defined by the Denver Basin Rules, 2 CCR 402-6, that are outside the
boundaries of any designated groundwater basin in existence on January 1,
1985, the withdrawal of which will, within one hundred years, deplete the flow of
a natural stream, including a natural stream as defined in sections 37-82-101(2)
and 37-92-102(1)(b), C.R.S., at an annual rate of greater than one-tenth of one
percent of the annual rate of withdrawal (see section 37-90-103(10.7), C.R.S.).
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4.2

4.3

4.1.10

4.1.11

4.1.12

4.1.13

4.1.14

4.1.15

4.1.16

4.1.17

4.1.18

“Overlying Land” means that land owned by the Applicant or by another who has
consented to the Applicant's withdrawal of groundwater, which land overlies
groundwater as described in section 37-90-137(4), C.R.S., and which the
Applicant requests be considered in determining the Allowed Average Annual
Amount of Withdrawal sought in the application.

“Permittee” means the holder of an unexpired well permit issued pursuant to
section 37-90-137(4), C.R.S.

“Pre-213 Well” means a well meeting the requirements of section
37-90-137(5), C.R.S.

“Saturated Aquifer Material(s)” means those geologic deposits where all void
space is filled with water and can store and transmit water to wells for beneficial
use.

“Saturated Aquifer Material Type” means the lithologic or geologic material with
distinct hydrogeologic properties to be used in the determination of Specific Yield
under Rule 8.6.

“Specific Yield” means the ratio of the volume of water which can be drained by
gravity from a saturated volume of aquifer material divided by that volume of
material.

“State Engineer” means the State Engineer of Colorado appointed pursuant to
section 37-80-101, C.R.S., or any person deputized by the State Engineer in
writing to perform a duty or exercise a right granted in Article 90 of Title 37 (see
section 37-90-103(15), C.R.S.).

“Total Allowed Withdrawal” means the total amount of water, exclusive of artificial
recharge, recoverable from a specific aquifer beneath the Overlying Land, as
determined under Rule 8.1.

“Well Field” means two or more wells, all of which were permitted on or after
July 6, 1973, producing groundwater from the same aquifer on a Contiguous
Parcel or on non-contiguous parcels of land that are permitted together under
Rule 11.2.

Any term used in these Nontributary Groundwater Rules that is defined in sections 37-
90-103 or 37-92-103, C.R.S., is used with the meaning given therein.

If not defined herein, any term used in these Nontributary Groundwater Rules that is
defined in other rules and regulations of the State Engineer is used with the meaning
given therein.
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Rule 5. Information to be Submitted on or with the Well Permit Application:

5.1

An Applicant for a well permit to be evaluated pursuant to section 37-90-137(4), C.R.S,
must, at a minimum, provide the following information on a form prescribed by the State
Engineer:

51.1

51.2

5.1.3

5.14

5.1.5

5.1.6

5.1.7

5.1.8

5.1.9

5.1.10

5.1.11

5.1.12

5.1.13

The name, mailing address, telephone number, and email address of the
Applicant;

The name(s) of the owner(s) of the land on which the well will be located;

The water court case number, if any, that adjudicated, or is seeking to
adjudicate, the groundwater which is sought to be withdrawn from the well
applied for;

The name of the aquifer from which water is to be withdrawn;

The location of the proposed well by (a) legal description identifying the section,
township, range, and prime meridian; and (b) the Global Positioning System
(GPS) location or Universal Transverse Mercator (UTM) coordinates of the
proposed well;

The requested Average Annual Amount of Withdrawal in acre-feet per year;
The requested Total Allowed Withdrawal in acre-feet;

The proposed maximum pumping rate in gallons per minute;

The proposed, non-speculative beneficial use of the water;

If the proposed use is agricultural irrigation, a description of the location and
number of acres of land to be irrigated;

The proposed total depth of the well;

The legal description and the number of acres of Overlying Land. For legal
descriptions of irregularly shaped parcels (where the boundaries do not follow or
parallel section lines) or where there are exclusions of land within the total parcel,
the Applicant must submit a map having a scale of 1:24,000 or larger (e.g.,
1:10,000) which accurately depicts the Overlying Land; and

If the Applicant is seeking to withdraw groundwater from an aquifer that is not
either a Denver Basin Aquifer as defined in the Denver Basin Rules (2 CCR 402-
6) or another aquifer that is subject to rules promulgated by the State Engineer,
the Applicant must demonstrate that the groundwater is Nontributary
Groundwater as defined in Rule 4.1.8. This may be evidenced by either (a) a
decree from the Water Court finding the groundwater is nontributary, or (b)

5
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hydrogeologic information supporting a rentributary-determination of Nontributary
Groundwater and a request for such a determination_from the State Engineer.
Such hydrogeologic information shall be submitted for full investigation by the
State Engineer and interested parties according to the following process:

5.1.13.1 A professional report shall be submitted with the application that
demonstrates through modeling, geologic, and/or hydrologic evidence
that the well will withdraw Nontributary Groundwater. The professional
report should also quantify the average feet of Saturated Aquifer
Materials and the weighted average Specific Yield of those Saturated
Aquifer Materials.

5.1.13.2 Applicant shall provide notice of the permit application and request for a
determination of Nontributary Groundwater to all parties on the substitute
water supply plan notification list established pursuant to section 37-92-
308(6), C.R.S. for the water division in which the proposed well permit is
located. The notice shall provide access to electronic copies of the permit
application, the professional report, and all supporting data and models.

5.1.13.2.1 The State Engineer shall add notification of such well permit
applications to the annual water court resume notice inviting
parties to join the substitute water supply plan notification list.

5.1.13.3 The State Engineer will allow 35 days after the notice for any persons to
provide information for the State Engineer to consider in conducting a full
investigation of the request. The State Engineer will consider reasonable
requests for an enlargement of time to provide information for the State
Engineer’s consideration. Alternatively, persons may request to be added
to a distribution list to receive notice of actions the State Engineer takes
regarding the permit application.

5.1.13.4 The State Engineer may confer with the Applicant, those providing
information to be considered, and any persons requesting conferral. The
purpose of the conferral is to discuss scientific information in the
professional report and information provided by other parties.

5.1.13.5 The State Engineer will either approve or deny the well permit in
accordance with Rule 6. Any appeal shall follow the process described in
Rule 6.4.

5.2 If the Applicant has geologic or hydrologic data available that support the application, or
if the Applicant's consultant(s) has/have generated or used such data on behalf of the
Applicant, the Applicant must submit the data to the State Engineer with the application
for a well permit, or as soon thereafter as data become available.

5.3 The Applicant must submit the following evidence of ownership or consent:
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5.5

5.3.1 If the Applicant owns the Overlying Land, the Applicant must execute a
statement, on a form supplied by the State Engineer, that the Overlying Land
upon which the permit application is based is owned by the Applicant and that
the groundwater in the particular aquifer that is sought to be withdrawn has not
been conveyed or reserved to another, nor has consent been given to another for
the right to its withdrawal.

5.3.2 If the Applicant claims consent of the owner(s) of the Overlying Land, they must
submit, with their permit application, a statement, on a form supplied by the
State Engineer, stating whether consent is claimed pursuant to paragraphs
5.3.2.1, 5.3.2.2, or 5.3.2.3 and providing the following additional information:

5.3.2.1If the Applicant relies on section 37-90-137(4)(b)(I1)(A), C.R.S., written
consent from the owner of the Overlying Land for the Applicant’s
withdrawal must be in the form of a copy of a deed or other document,
recorded in the county or counties in which the land is located, that
includes a legal description of the land for which consent has been given
and identifies the aquifers for which consent has been given.

5.3.2.2If the Applicant relies on section 37-90-137(4)(b)(1)(B), C.R.S., a certified
copy of the municipal ordinance or quasi-municipal district resolution and
a copy of the water court application or resulting decree.

5.3.2.3If the Applicant relies on section 37-90-137(4)(b)(1)(C), C.R.S., a
copy of the ordinance or resolution of the municipal or quasi-municipal
water supplier and the detailed map showing the land area as to which
consent is deemed to have been given, as required by section 37-90-
137(8), C.R.S. If such a map has been previously filed with the State
Engineer, the Applicant need not file another map, but must reference
that map and certify that the information thereon is still true and correct.

If the Applicant claims ownership of the Overlying Land, or claims consent of the
owner(s) of the Overlying Land pursuant to section 37-90-137(4)(b)(11)(A), C.R.S., the
Applicant must furnish evidence that the Applicant has given notice of the application by
registered or certified mail, return receipt requested, no less than ten days prior to the
filing of the application, to every record owner of the Overlying Land and to every person
who has a lien or mortgage upon, or deed of trust to, the Overlying Land recorded in the
county in which the Overlying Land is located. This requirement does not apply to
Applicants whose right to withdraw the groundwater has been determined by a valid
decree nor to political subdivisions of the state of Colorado, special districts,
municipalities, or quasi-municipal districts that have obtained consent to withdraw the
groundwater by deed, assignment, or other written evidence of consent where, at the
time of application, the Overlying Land is within the water service area of such entity.

The Applicant must submit, with the application for a well permit, the fee required by
statute.
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5.6

The Applicant or the Applicant’s authorized agent must affirm that the information set
forth in the application is true to the best of their knowledge.

Rule 6. Issuance or Denial of a Well Permit:

6.1

6.2.

6.3

6.4

The State Engineer will determine whether the well permit application meets the
requirements of section 37-90-137(4), C.R.S., these Rules, and any other applicable
rules and regulations. If so, the State Engineer will issue the well permit, subject to
appropriate terms and conditions. The State Engineer may, in the permit, reserve the
determination of, or provide for the subsequent adjustment of the Total Allowed
Withdrawal and Allowed Average Annual Amount of Withdrawal until after the well, or
other wells on the Overlying Land, are constructed to allow consideration of the
geophysical logs and Specific Yield data. The State Engineer may consider additional
data as appropriate in any determinations of aquifer properties.

If the application for a well permit is denied, the State Engineer will provide copies of the
denied application and the findings of the State Engineer to the Applicant.

In the event an application for a well permit is submitted without the fee required in
statute or necessary information—fee—ersighature-as specified in Rules 5.1 through 5.6
above, the State Engineer will notify the Applicant by email-mait or phone of the
deficiencies within the time period prescribed by statute. The State Engineer will not act
on the application until such time as the deficiencies have been satisfactorily addressed
by the Applicant.

The approval or denial of a well permit is a final agency action appealable to the Water

Court under the State Administrative Procedures Act as described in Section 24-4-106,
C.R.S.

Rule 7. Removed

Rule 8. Determination of the Total Allowed Withdrawal and Allowed Annual Amount of

Withdrawal:

If not determined by decree, Fthe Total Allowed Withdrawal and Allowed Annual Amount of

Withdrawal will be determined based on the following criteria:

8.1

Total Allowed Withdrawal

The quantification of the Total Allowed Withdrawal from a specific aquifer underlying
the Overlying land is determined by multiplying:

e the number of acres of Overlying Land (as adjusted by Rule 8.3, if necessary)
times

e the average number of feet of Saturated Aquifer Materials in the aquifer
underlying those lands (as described in Rule 8.5).

times

e the weighted average Specific Yield of those Saturated Aquifer Materials (as
described in Rule 8.6)



2 CCR 402-7 Proposed Rules 2020

and then subtracting reduction amounts pursuant to Rule 8.1.1.

8.1.1 Total Allowed Withdrawal reduction amounts are calculated for any of the following
that apply to the Overlying Land:

Existing Exempt Wells
Water Reserved for Approved Subdivisions

Water Already Withdrawn by existing Non-Exempt Wells with Permits that
will be canceled during the determination process:

The reduction amounts will be calculated as described in paragraphs 8.1.1.1,
8.1.1.2, and/or 8.1.1.3.

8.1.1.1 Existing Exempt Wells (indicated by a well permit meeting the

exemptions specified in section 37-92-602(1), C.R.S., to withdraw water
from the same aquifer beneath the Overlying Land):

a. For wells not located within a subdivision for which the State

Engineer issued to a county an opinion of adequacy on the
subdivision’s water supply pursuant to section 30-28-136(1)(h)(l),
C.R.S., but the permit includes an annual acre-foot limitation, the
reduction amount will be one-hundred (100) times the Allowed
Annual Amount of Withdrawal of the well.;

or

For wells located within a subdivision for which the State Engineer
issued to a county an opinion of adequacy on the subdivision’s
water supply pursuant to section 30-28-136(1)(h)(l), C.R.S., the
reduction amount will be computed as the Allowed Annual Amount
of Withdrawal specified by the subdivision water supply plan times
one hundred (100) years or the maximum of the number of years
for which the wells were approved for withdrawal under the
subdivision water supply plan, whichever is greater

or

If an exempt well permit or subdivision water supply plan does not
specify an Allowed Annual Amount of Withdrawal, the reduction
amount will be based on the annual withdrawal amount the State
Engineer determines is required to satisfy the allowed uses of the
well. The following presumptive amounts will be used:
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Type of Use

Annual Withdrawal

dwelling

Ordinary household use inside one single family

0.3 acre-feet/year

Domestic

3.0 acre-feet/year

Domestic and livestock

4.0 acre-feet/year

Watering of 1 domestic animal

0.0125 acre-feet/year

Watering of home lawn and garden

0.05 acre-feet/year
per 1,000 square feet

Livestock watering

1.0 acre-feet/year

Watering of poultry (per 200 animals)

0.0125 acre-feet/year

Commercial Drinking and Sanitary

0.33 acre-feet/year

Monitoring and Observation

0.0 acre-feet/year

Fire protection and fire fighting

0.0 acre-feet/year

If the exempt well owner requests in writing to cancel the well permit
concurrent with the application, the amount of reduction will be computed
as the Allowed Annual Amount of Withdrawal of the well times the
number of years since the initial pump was installed.

8.1.1.2 For Approved Subdivisions where well permit(s) are not

issued, but the State Engineer issued an opinion of adequacy on the
subdivision’s water supply pursuant to section 30-28-136(1)(h)(l), C.R.S.,
the reduction amount will be computed as the amount of water that is
approved for withdrawal from the aquifer beneath the Overlying Land by
proposed wells in the subdivision. Such amount will be determined in the
same manner as described in 8.1.1.1 above for existing wells located
within a subdivision for which the State Engineer issued to a county an
opinion of adequacy on the subdivision’s water supply pursuant to
section 30-28-136(1)(h)(1), C.R.S.

10
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8.1.1.3 Water Already Withdrawn by Non-Exempt Well with Permits that will be

canceled during the determination process:

The reduction amount will be computed as the amount of groundwater
already withdrawn from the aquifer beneath the Overlying Land by wells
that were permitted pursuant to section 37-90-137(4), C.R.S., for which
the well owner states in writing that the existing well(s) will no longer
operate under the existing non-exempt well permit(s), and a new 100
year allocation is being sought for the aquifer beneath the Overlying
Land.

The amount of water already withdrawn will be computed as the total
metered amount pumped since initial pump installation, or if a meter has
not always been installed on the well, the amount of water already
withdrawn will be computed as the Allowed Annual Amount of
Withdrawal times the number of years since the initial pump was
installed.

8.2 Allowed Average Annual Amount of Withdrawal and Allowed Annual Amount of Withdrawal

8.2.1 The Allowed Average Annual Amount of Withdrawal will be based on an aquifer
life of 100 years in accordance with section 37-90-137(4)(b)(1), C.R.S.

The Allowed Average Annual Amount of Withdrawal for all of the wells on the
Overlying Land is one percent (1%) of the Total Allowed Withdrawal, or a lesser
amount if requested by the Applicant. An applicant may request a lesser annual
withdrawal that complies with county regulations as described in an approved
subdivision water supply opinion issued by the State Engineer pursuant to
Section 30-28-136(1)(h)(l), C.R.S. for the Overlying Land Area.

The Allowed Annual Amount of Withdrawal may exceed the Allowed Average
Annual Amount of Withdrawal provided the total volume of water withdrawn from
the well(s) does not exceed the product of the number of years since

the date(s) of issuance of the well permit(s)

the date(s) of determination(s) of right to groundwater by the water court
(whichever comes first)

times
the Allowed Average Annual Amount of Withdrawal.

11
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8.3

Pre-213 Wells and Previous Allocations Not Otherwise Accounted For

The Overlying Land claimed in the application to be used for determining the Total
Allowed Withdrawal cannot include land for which the groundwater in the requested
aquifer has been previously allocated or appropriated as part of a water court decree or
non-exempt well permit (that will not be vacated or canceled during the determination
process).

In addition, if the Cylinder(s) of Appropriation of a Pre-213 Well(s) overlap the Overlying
Land claimed in the application, the number of acres of Overlying Land claimed in the
application to be used for determining the Total Allowed Withdrawal will be reduced by
the number of acres of the Cylinder(s) of Appropriation which overlap the Overlying
Land, unless the water court has determined some other acreage to represent the
Cylinder or Cylinders of Appropriation which overlap the land. The areas of the-Cylinders
of Appropriation efafor Pre-213 Wells within- the Denver Basin Aquifers, will-be -have
been computed as defined in Rule 4.1.7.

Faolane-theellevincnesumstisas uture calculations of

Pre-213 Wells, including errors and omissions
within the Denver Basin Aquifers, will apply the following assumptions if necessary:

8.3.1 IntheeventthattheFor Pre-213 Wells that do-dees not fully penetrate the
aquifer, the radius of the Cylinder of Appropriation for that well wit-beis calculated
assuming that it does fully penetrate that aquifer.

8.3.2 Inthe event that a Pre-213 Well is-constructed-se-as-to-produces water from
more than one aquifer, Cylinders of Appropriation must-beare calculated for each
aquifer. The production of the well from each aquifer will-beis allocated in proportion to
the estimated historical production of the well from each aquifer. If no data are available
to show what the estimated historical production from each aquifer was, the production
will-beis divided equally between the aquifers.

8.3.3 If the Specific Yield for a Pre-213 Well has-is not been-specified by decree, it will
beis assumed to be the same as other wells producing from that aquifer, absent site-
specific data for the Pre-213 Welldetermined-forthe-well-forwhich-a-permitapphcation

8.3.4 Inthe event that the thickness of Saturated Aquifer Materials for a Pre-213 Well
has-is not been-specified by decree, the thickness of Saturated Aquifer Materials
will-beis assumed to be that thickness existing at the time of the issuance of the
permit, registration of the well with the State Engineer, or decree, whichever was
earlier.

8.3.5 Inthe event that a well meets the exemptions specified in section 37-92-602(1),
C.R.S., the area of the Cylinder of Appropriation willbeis considered to be zero

(0).

12
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8.4

8.5

8.6

Site-Specific Data

8.4.1

8.4.2

8.4.3

8.44

If presumptive Specific Yield or feet of Saturated Aquifer Materials have not been
established by Rule, the State Engineer may require an Applicant or Permittee to
furnish site-specific data from multiple-one or more sites across the Overlying
Land.

Presumptive Specific Yield and feet of Saturated Aquifer Material values may be
rebutted by data or studies provided by Applicants or Permittees. In determining
whether an Applicant or Permittee has rebutted a presumptive value set forth in
Rule 8 or other Rules, the State Engineer may also consider other site-specific
data and any other scientific evidence available-te-them.

Site-specific data acquisition methods and procedures to determine specific yield
and/or feet of Saturated Aquifer Materials must be presented to, reviewed, and
approved by the State Engineer prior to an Applicant or Permittee commencing a
process to determine Specific Yield or Saturated Aquifer Materials. Such
approaches may require submission of additional geophysical logs as described
in Rule 9.3.

All data collected in support of Specific Yield and Saturated Aquifer Material
determinations must be submitted to the State Engineer.

Saturated Aquifer Material(s)

The number of feet of Saturated Aquifer Materials will be determined by application of
valid rules applying to a particular aquifer, such as the Denver Basin Rules, or calculated
from geophysical logs in conjunction with lithologic logs and well construction reports.

8.5.1

8.5.2

If more than one location of site-specific data are used, Aan average value
representative of al-the number of feet of Saturated Aquifer Materials under the
Overlying Land will be used in the determination of Total Allowed Withdrawal.

On a case-by-case basis, the State Engineer may accept feet of Saturated
Aquifer Material estimates determined by appropriate geophysical technologies
that calculate the feet of Saturated Aquifer Materials for the full claimed aquifer
interval(s) consistent with Rule 8.4.3.

Specific Yield

8.6.1

Denver Basin Aquifers Specific Yield Values

The following Specific Yield values for Denver Basin Aquifers are presumptive
according to the Denver Basin Rules (2 CCR 402-6, effective January 1, 1986):

13
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Aquifer Specific Yield?
Upper/Lower Dawson 0.20
Denver 0.17
Upper/Lower Arapahoe 0.17
Laramie-Fox Hills 0.15

8.6.2 Statewide Aquifers’ Specific Yield Values

The following presumptive Specific Yield values are established by these Rules.

Aquifer Specific Yield

Laramie-Fox Hills

(outside Denver Basin) 0.15

Dakota Group Aquifer? 0.10

8.6.3 Saturated Aquifer Material Type, Specific Retention, and Specific Yield Values

In order to minimize the need for individuals to obtain site-specific data, the
following Specific Retention and Specific Yield values will be considered
presumptive values for the listed saturated aquifer materials.

8.6.3.1 The Applicant or Permittee may calculate (per Rule 8.4.3) average
weighted Specific Yield by subtracting the presumptive specific
retention value from porosity (calculated from geophysical log) for each
Saturated Aquifer Material Type.

Saturated Aquifer

Material Type Specific Retention

Siltstone 0.30

Sandstone 0.13

8.6.3.2 Alternately, the Applicant or Permittee may calculate average weighted
Specific Yield using the following presumptive Specific Yield values and
the method provided in Rule 8.6.4

2 2 CCR 402-6 Denver Basin Rules and Appendices, 1986.
% Robson and Banta, 1987, Geology and Hydrology of Deep Bedrock Aquifers of Eastern Colorado.

14
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8.6.4

8.6.5

Saturated Aquifer e
Material Type Specific Yield
Siltstone 0.07
Sandstone 0.14

Calculating Weighted Average Specific Yield

If Specific Yield has not been presumed by Rule, or if an Applicant requests a
Specific Yield other than presumed by Rule, the Specific Yield value used in
calculating the Total Allowed Withdrawal must be a weighted average for the
Saturated Aquifer Material Types within the specific aquifer under the Overlying
Land.

For Example

If an aquifer has two Saturated Aquifer Material Types (e.g., sandstone and
siltstone) then the weighted average Specific Yield (Avg. Sy) will be calculated as
follows:

Avg. Sy = [Sy1 * (type feeti/total feet)] + [Sy2 * (type feety/total feet)]

Aquifer Material Type* Specific Yield®
150 feet of siltstone 0.07
110 feet of sandstone 0.14
Avg. S, = [0.07 * (150 ft / 260 ft)] + [0.14 * (110 ft / 260 ft)]
Avg. Sy = 0.10

Site Specific Data Collection for Specific Yield

Specific Yield Tests must be done in accordance with the following criteria and
Rule 8.4.3:

8.6.5.1If cores are collected, the depths for collecting either sidewall or down
hole vertical cores will be selected by the Applicant or the Applicant’s
consultant, but they must be obtained from within the representative
Saturated Aquifer Materials. If using sidewall cores for laboratory

4 Calculated from geophysical log in conjunction with the geologic log
5 Either set by Rule or determined pursuant to Rule 8 (numbers shown are for example only)

15
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8.6.6

analysis, the sidewall cores must be from a rotary coring tool of the
large-format type. The cores must be a minimum of one-inch (1”)
diameter and one and one-half inches (1.5”) in length. Cores from
percussion coring tools are not allowed for determination of aquifer
properties, including specific yield.

8.6.5.2 Laboratory tests must be conducted on a minimum of six (6) samples
from each well. The samples must be representative of Saturated
Aquifer Materials. A minimum of three (3) samples must be tested for
each claimed Saturated Aquifer Material Type.

For example, an Applicant might claim the aquifer has two (2) Saturated
Aquifer Material Types: siltstone and sandstone. Laboratory tests must
be conducted (and reported) on:

e At least three (3) samples from representative siltstone intervals,
and

e At least three (3) samples from representative sandstone
intervals.

8.6.5.3 Laboratory tests for Specific Yield must be made on undisturbed
samples which can be cut from either sidewall or vertical cores. The
proposed procedure(s) for sample preparation and testing of aquifer
material must be submitted to the State Engineer for approval prior to
testing. The State Engineer will consider if the procedure complies with
applicable standards of current common practice accepted by the
materials testing community and will accept the procedure or request
modification.

8.6.5.4 Applicants must submit all Specific Yield test results gathered for the site

to the State Engineer-within-63-days-of receipt-of suchresults. The State

Engineer will consider the Specific Yield test results as well as any other
relevant geologic or geophysical data in their determination.

Other Methods to Determine Specific Yield

8.6.6.1 The State Engineer may accept Specific Yield estimates determined by
appropriate geophysical technologies. Acceptable geophysical
technologies must be able to characterize the claimed Saturated Aquifer
Materials and Types for the full claimed aquifer interval(s).

8.6.6.2 In unconfined aquifers, the State Engineer may accept an aquifer test
ascertaining the Specific Yield of the aquifer at the location of the well.

8.6.6.3 The Applicant, prior to well construction, may request the State Engineer
to consider the use of other methods to determine Specific Yield. The

16
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State Engineer will evaluate the request and either approve or disapprove
the alternate method and inform the Applicant accordingly.

8.6.6.4 If a Permittee is unable to obtain site-specific data, the State Engineer
will assign a Specific Yield value based on presumptive values or
another value based on existing data or literature.

Rule 9. Geophysical Logs:

9.1 The required geophysical logs listed in Rule 9.3 must be submitted to the State Engineer
for all wells permitted and constructed pursuant to section 37-90-137(4), C.R.S.

Continuous (non-paginated) paper and electronic (.pdf, .tif, and .las) copies of the logs
must be submitted to the State Engineer's Office within 63 days following collection of
the data.

9.1.1 Geophysical Logs must be obtained prior to the installation of well casing (unless
being obtained for a previously-permitted and constructed well pursuant to Rule
9.6) and must record the entire length of the borehole. To be acceptable, the log
must record the permitted aquifer and all overlying confining layers, and
saturated aquifers. Geophysical logs that do not record the entire length of the
borehole may only be acceptable with a variance pursuant to Rule 16.

9.1.2 Portions of the permitted aquifer not geophysically logged may not be included in
a site-specific calculation of feet of Saturated Aquifer Material or Saturated
Aquifer Material type.

9.1.3 Well Construction Contractors® licensed by the Board of Examiners of Water Well
Construction and Pump Installation Contractors, or Private Drillers®, who
construct wells are responsible for obtaining and submitting the required
geophysical logs on behalf of the well owner. If the geophysical log is not
obtained before casing is installed, the State Engineer may require a log from an
uncased borehole (test hole) or through the casing (See Rule 9.6.1).

9.2 The geophysical logging requirement may be waived at the discretion of the State
Engineer if either:

9.2.1 There is an existing geophysical log within 1,320 feet of the permitted location of
the proposed well which:

e portrays data from the permitted aquifer and all overlying confining layers and
saturated aquifers,

e is representative of aquifer conditions at the location of the permitted well,
and

e is of acceptable quality to the State Engineer

6 Defined in 2 CCR 402-2 (2016)
17
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or

9.2.2 The well will only partially penetrate an aquifer that is present at ground surface
at the well location and the well will not penetrate any underlying confining layers.

9.3 The required and additional recommended geophysical log types are identified in the
table below:

Required Geophysical Logs

Resistivity (shallow and deep)

Gamma

Spontaneous Potential (SP)

Caliper

Additional Recommended
Geophysical Logs

Density (Porosity)’

Neutron’

Single Point Resistance (SPR)

Sonic

Magnetic Resonance’

9.4 Geophysical logs must conform with the following requirements:

9.4.1 Required Header Information

a. Permit number/Receipt number

Ground surface elevation and elevation data source

Log datum (ground surface or kelly bushing)

Log datum elevation (if not ground surface)

Drilled location coordinates (UTM or Lat/Long decimal degrees)
Logging date

Log depth

@ "0 ao0o

 Density, Neutron, Magnetic Resonance, or another acceptable porosity log is required if the Applicant
intends to use geophysical methods (either independently or in conjunction with other tests) to calculate
porosity, specific retention, and/or specific yield.

18
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h. Hole depth
i. Tool configuration
j- Assumed matrix density (if density log is run)

9.4.2 Required Scaling
a. Horizontal must be a linear scale (not logarithmic) for required logs
i. Logarithmic scale accepted for additional recommended logs
b. Vertical scales of both 1 inch = 20 feet and 1 inch = 50 feet

9.5 If a Permittee or an Applicant desires to use other geophysical logs to meet the minimum
requirement, they must apply in writing to the State Engineer and get the
approval of the State Engineer prior to well construction.

9.6 For permits for the use of an existing well issued pursuant to 37-90-137(4) after the
amended effective date of these Rules in 2021 with no record of a geophysical log
submitted to the State Engineer, Permittees or Applicants must submit a geophysical log
that is representative of aquifer conditions at the location of the permitted well within 63
days of receiving a new well permit when:

e The existing well was drilled pursuant to a well permit that required geophysical
logging.
or

e The existing well was drilled after the effective date of these Rules pursuant to a

well permit that notified the owner that future re-permitting of the well would
require geophysical logging.

Otherwise, a geophysical log is not required when an existing well is re-permitted or if
the well is issued a geophysical log waiver.

9.6.1 The geophysical log must be obtained from:
e an uncased borehole (test hole) pursuant to Rule 9.1.
or

e a cased well using geophysical methods accepted in writing by the State
Engineer.

9.7 The following timelines will be followed if an Applicant or well contractor requests the
State Engineer confirm or amend the permitted production interval, well screen interval,

sump/rathole interval, gravel pack interval, and/or grout interval during well construction.

9.7.1 Expedited Review:

The Contractor notifies the State Engineer by submitting a request through
AskDWR (or a future replacement tool), available on DWR’s website, at the
following times:

e Approximately 2 business days before the total depth of the well is
anticipated to be reached,
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e Approximately 12 hours before actual anticipated logging, and

e When logging commences with notice of the anticipated end time or time to
expect the geophysical logs.

The Contractor must include their requested aquifer interval(s) or other
request(s) concurrently with the transmittal of the geophysical logs.

The State Engineer will respond as soon as possible, but no more than twelve
(12) hours after receiving the geophysical logs.

9.7.2 Standard Review:

If the Applicant or Permittee does not inform the State Engineer pursuant
to Rule 9.7.1, the State Engineer will respond as soon as possible, usually within
one business day, after receiving the geophysical logs.

Rule 10. Removed

Rule 11. Well Location:

111

11.2

11.3

All wells, including Additional Wells applied for pursuant to section 37-90-137(10),
C.R.S., must be located on the Overlying Land as defined at Rule 4.1.10.

If the Applicant has identified non-contiguous parcels of Overlying Land, they may
withdraw permitted amounts from one or more wells in accordance with Rule 12,
provided that the well or wells are located so that the Cylinder(s) of Appropriation for at
least one of the well or wells overlaps, at least in part, each of the non-contiguous
parcels. In determining the Cylinder of Appropriation, the water from all non-contiguous
parcels will be included in the calculation.

Any well will be considered to have been constructed at the permitted location if it is
constructed within 200 feet of the permitted location, provided that it is still located on the
Overlying Land. If, for any reason, the location of the well is to be more than 200 feet
from the permitted location, the Applicant must request a Well Location Amendment
prior to construction.

Rule 12. Permits for Additional Wells:

12.1

12.2

An Applicant for a permit for an Additional Well pursuant to section 37-90-137(10),
C.R.S., must provide the following information:

e The well permit numbers of all previously issued permits; and
e All of the information required by Rule 5.1.

The permit for an Additional Well will reiterate the Allowed Average Annual Amount of
Withdrawal and Total Allowed Withdrawal for the previously permitted or decreed well(s)
and will state that the amount pumped from the Additional Well in combination with the
amount pumped from the previously permitted or decreed well(s) may not exceed those
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amounts.

12.3 An Additional Well may be located anywhere on the Overlying Land, limited only by the
provisions of Rule 11 above.

Rule 13. Replacement Permits For Existing Wells Completed in Two or More Aquifers:

In the event a replacement permit is sought for an existing well completed in two or more
aquifers, then, unless the Rules for a specific aquifer or aquifers provide otherwise, the State
Engineer will issue replacement permits requiring that the existing well be replaced by wells
each of which are completed in only one aquifer. Upon proper application, replacement permits
will be issued for wells in each of the aquifers from which the existing well produced water. The
Allowed Average Annual Amount of Withdrawal for the existing well will be divided equally
among the replacement wells unless data are available which support an estimate that the
existing well produced water from the aquifers in a different ratio.

Rule 14. Well Fields:

A Permittee having a Well Field may withdraw the Total Allowed Withdrawal and Allowed
Annual Amount of Withdrawal for the wells in the Well Field {determined-pursuantto-Rules-8
and-12)} from any combination of the wells in the Well Field, unless such withdrawal would
conflict with the terms and conditions of an existing water court decree or well permit. The Total
Allowed Withdrawal and Allowed Annual Amount of Withdrawal will be based on guantifications
for the Well Field in decrees or well permits, if those guantifications exist.

Rule 15. Metering and Reporting of Withdrawals from Wells Permitted Pursuant to
Section 37-90-137(4):

15.1 The well owner must install and maintain a totalizing flow meter to measure all
withdrawals from the well. At a minimum, the meters must be installed according to
manufacturer's recommendations and contain sufficient recording digits to assure that
“roll over” to zero does not occur within three years. The meters must be maintained by
the well owner so as to provide a continuous, accurate record of withdrawals. If the
meter is not operational, the well must cease pumping. The State Engineer may approve
an alternate method of measurement if it is capable of recording or can be used to
calculate the total volume pumped.

15.2 The well owner must collect and permanently maintain annual diversion records from the
well. The owner will report the amount of withdrawal from the permitted well when
required by the State Engineer.

Rule 16. Variances

16.1 Written Requests - Variances to these Rules may be granted by the State Engineer
upon written request and a showing by the Applicant or person requesting the variance
that (1) the Rules will result in undue hardship, and (2) the requested variance will
comply with the intent of these Rules to protect the public safety, health and environment
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and prevent injury to existing users of, and rights to withdraw water from aquifers subject
to these Rules.

16.2 Written Response - The State Engineer will respond in writing to a variance request
stating the reasons for the decision and imposing conditions necessary to implement the
intent of these Rules.

Rule 17. Enforcement

17.1 No person may divert groundwater if the diversion violates any of the Rules herein.

17.2  Any person who diverts groundwater in violation of these Rules may be subject to
enforcement proceedings under section 37-90-110, C.R.S., to enjoin further illegal

withdrawal or use of groundwater from the well and to enforce compliance with the
requirements of these Rules.

Rule 18. Severability:

If any portion of these Nontributary Groundwater Rules is found to be invalid, the remaining
portion of the Rules will remain in force and unaffected.

Rule 19. Revision:

The State Engineer may revise these Nontributary Groundwater Rules in accordance with
section 24-4-103, C.R.S.

Rule 20. Statement of Basis and Purpose Incorporated by Reference:

The Statement of Basis and Purpose for the Adoption of Nontributary Groundwater Rules is
incorporated by reference as part of these Rules.

Rule 21. Effective Date:

These Rules originally became effective on March 2, 1986 and the amended Rules are effective
[placeholder, at least 20 days after SOS publication].
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